DEBT RESTRUCTURINGS IN THE UNITED KINGDOM

What is meant by a debt restructuring or ‘work-out’?
Generally, a restructuring of companies in the UK is carried out on a consensual basis, i.e. by the agreement of the company, its lenders and creditors.  
If a company is in financial difficulty and has breached its loan covenants, the two options are usually insolvency proceedings or restructuring.  The latter is normally effected outside of formal legal procedures and avoids corporate insolvency, although the restructuring might involve a scheme of arrangement or administration.
A scheme of arrangement is an arrangement between a company and its shareholders or creditors (or any class of them) under the UK Companies Act. A company can effect almost any kind of internal reorganisation or restructuring by way of a scheme of arrangement. The scheme requires approval by a majority in number representing 75% in value of the shareholders or creditors (or class of members or creditors, as relevant) who vote at a meeting convened by the court for the purpose of considering the scheme. The scheme also requires court approval. Once approved by shareholders and sanctioned by the court, the arrangements are binding on all members or creditors (or class of members or creditors, as relevant) and the company. A scheme of arrangement is often used to give effect to a debt-for-equity swap (i.e. where the borrower's debt is converted into equity).
Administration is a procedure under UK insolvency legislation where a company may be reorganised or its assets realised under the protection of a statutory moratorium. It is, very broadly, akin to US Chapter 11 proceedings. At the end of the administration, the business has hopefully survived and the company rescued or the business or the company’s assets have been sold by the administrator. 
This note concentrates on restructuring where a lender will try to achieve repayment in full.  With insolvency proceedings, creditors may only receive part of their debt.

If the lenders and borrower agree to a restructuring rather than commence a formal insolvency process the usual steps are typically as follows:

(a)
Appoint a steering committee
The lead bank will create and manage the committee to do the following:-

· liaise with parties;

· engage advisers (accountants, lawyer, PR agents, etc.);

· agree a ‘standstill agreement’ for a certain period – the main principle behind this is to create a moratorium whereby the lenders cannot make demand or bring insolvency proceedings or exercise a set-off and during which period the parties can negotiate a restructuring agreement.

(b)
Enter into a restructuring agreement
This will set out the new terms of the relationship between the borrower and lenders and how the lenders will continue to make available facilities and how they will be repaid.  The following provisions may be included:

· rescheduling of loan repayments;

· change in repayment date(s);

· capitalisation of accrued interest;

· debt–to-equity conversion;

· fees payable – upfront fees, success fees, commitment fees, restructuring costs and expenses;

· new facilities;

· revised covenants;

· sale of assets;
· stricter financial covenants;

· new security (however, there is a risk that such security could be challenged if borrower is insolvent).

Over time. principles have been agreed for the form and content of restructuring transactions under the “London Approach and the International Federation of Insolvency Professionals Global Principles for Multi-Creditor Workouts”.

As mentioned above, the alternative to restructuring in insolvency.  Under insolvency legislation, the principal avenue for redress is administration.  However, here a secured creditor cannot enforce its security independently and the administrator must act in the interests of all creditors (not just the secured creditors).
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