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DEBT RESTRUCTURING

Provisional list of questions

1. Are there any means (schemes) of debt restructuring for entities, which face financial difficulties (not concerned with the bankruptcy procedure) in your jurisdiction? What are they, if any? (e.g. appointment of a specially authorized person entitled to conduct the debt restructuring procedure, approval of the scheme of restructuring by the participants of the debtor-company and its creditors).

Answer: 
If a company is experiencing financial difficulties i.e. the company is insolvent or risks to become insolvent - an application for company restructuring can be filed to a District Court. 
The purpose of the restructuring proceedings is to investigate whether the business has a chance to continue and, if so, to rehabilitate the company’s viable business, to ensure its continued viability and to achieve debt arrangements.
Restructuring forms an alternative to bankruptcy for a company which has been driven into serious financial difficulty, but of which the operations are considered to still be viable. 
2. If the means of debt restructuring mentioned in clause 1 exist in your jurisdiction, then:
a) Who is involved in rendering decisions on debt restructuring? Is the approval of the rendered decision by the court required?

Answer: 
An application for company restructuring can be filed by a debtor or a creditor(s) or a third party, to whom the debtor’s insolvency would generate financial losses based on the receivable. A creditor whose claim has been contested or is ambiguous may not file an application. The application is to be made in writing and must include a demand to open restructuring proceedings.
If the court makes a decision with regard to the commencement of company restructuring, a restructuring administrator (fin: “selvittäjä”) will be appointed simultaneously by the court.
The restructuring programme draft will be drawn up by the restructuring administrator and the court will verify it under the approval of all the creditors or with the acceptance of the majority in the groups of creditors. 
b) What is the form of rendering the decision (conclusion of an agreement etc.)?

Answer: 
Once the parties involved have been heard and the evidence, as extensive and reliable as possible, gathered, the court decides on whether to commence the restructuring proceedings or not. 
The administrator must inform the creditors as well as any guarantors, co-debtors and providers of security, mentioned in the debtor’s application or statement, of a decision to open restructuring proceedings immediately. 
c) Are the rendered decisions binding for creditors?


Answer: 
Yes, but the court decision is subject to the possibility to appeal.
Should the decision to open the restructuring proceedings be appealed, the legal effects of the commencement of the proceedings will remain in force regardless. The legal effects will lapse in case the decision to open the proceedings is repealed or if the court so orders.
d) Is it possible to prevent the debtor from initiating bankruptcy procedure during the debt restructuring 

procedure / to prohibit making judicial claims against the debtor?

Answer: 
The so-called intermediate phase starts after the application has become pending. During this phase (before the decision to open restructuring proceedings is issued), a creditor may continue, e.g. to collect restructuring debt, the liquidation of security and execution measures, unless the district court imposes temporary interdictions due to the application. Temporary interdictions may be requested by the party that has filed the application, whether that is the debtor or a creditor. Such interdictions consist of the interdiction on payments or the provision of security, the interdiction on collecting and/or an interdiction of execution and other enforcement measures. 
All of the aforementioned interdictions enter into force automatically in connection with a decision to commence restructuring proceedings. If, on the other hand, the application for restructuring is rejected, all temporary interdictions will become void. 
If, at the time of the filing of the restructuring application, also an application for the bankruptcy of the debtor is pending, no decision shall be made on the bankruptcy application until a decision has been made on the commencement of the restructuring proceedings. The same rule applies if an application for the bankruptcy of the debtor is filed after the filing of the restructuring application but before the decision on the commencement of the proceedings. In other words, any pending restructuring matter postpones a decision on bankruptcy. 
After the commencement of restructuring proceedings, the debtor may be declared bankrupt on the application of a creditor only if, (i) at the commencement of the proceedings the debtor had been insolvent and a barrier for opening of restructuring proceedings exists in accordance with the Restructuring Act, or if (ii) the bankruptcy application is based on default in the payment of a debt arising after the filing of the restructuring application. 
e) Does the decision on debt restructuring have power to influence the competence/panel of company’s managerial bodies?

Answer: 
The Board of Directors and the Managing Director continue to act on behalf of the company. The restructuring administrator is entitled to peruse the company’s books and business documents, obtain any information on the company’s business activities as well as to participate in meetings of organs of a debtor business and to be heard there.
f) What is the maximum time limit which may be set for the debt restructuring procedure?

Answer: 
There is no statutory time limit for the debt restructuring proceedings.

The administrator drafts the restructuring programme during the restructuring proceedings. As a rule, the restructuring proceedings end when the restructuring programme is approved by the court. 
3. What additional means to re-establish debtor’s financial condition (solvency) in your jurisdiction can you describe? (Conclusion of a loan agreement, additional contribution to the company’s charter capital or assets etc.)


Answer: 

Voluntary debt reorganisation in co-operation with creditors. This is not based on any insolvency law, but on voluntary negotiations between the debtor and the main creditors.
4. What are the grounds for proceeding to the bankruptcy procedure?

Answer:

According to the Bankruptcy Act a debtor who cannot repay his or her debts can be declared bankrupt. The competent court shall make the order of bankruptcy on the petition of the debtor or a creditor. The state of insolvency is a prerequisite for bankruptcy. Insolvency means that the debtor is otherwise than temporarily unable to repay his or her debts as they fall due. 
If the creditor is filing for bankruptcy, an additional prerequisite is that the claim against the debtor:

(1) is based on a res judicata judgment;

(2) is based on a commitment signed by the debtor and not contested by the debtor with obvious justification; or

(3) is otherwise so clear that its validity cannot justifiably be doubted.
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