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DEBT RESTRUCTURING UNDER THE ROMANIAN LAW
The liquidity problems of the Romanian companies, due in the past to a thin capitalization, are increasing day by day as an effect of the worldwide financial crisis. In Romania, as everywhere, the cash shortage represents only the beginning of the problems of a company and may trigger, not at last, the opening of the insolvency procedure against the respective company. The lack of the necessary funds for the payment of the due debts is the main criteria which qualifies a company as subject to the insolvency procedure, even if the company's assets are sufficient to satisfy the creditors' receivables and irrespective of the fact that security rights over the company's assets have been constituted in the favor of the creditors. Thus, any creditor having against a company a receivable - certain, liquid and unpaid for more than 30 days as of its due date- can file for the opening of the insolvency procedure against the debtor company. The creditor's receivables must, however, have a value of, at least, the equivalent in local currency of EUR 2,500.
For avoiding the opening of the insolvency proceedings against it or the commencement of other legal enforcement procedures, a company facing problems to settle its liabilities can use, among others, one of the following ways to improve or restore liquidity: (i) the debt-for-equity swaps, which allows the creditors of a company to acquire equity in the company in exchange of cancellation of some or all of their debts; (ii) the additional funding from existing shareholders, either as a loan or as increase of the company's share capital; (iii) the issuance of bonds, which can be done only based on a public offer prospectus approved by the Romanian National Security Commission, and (iv) sale and lease-back of the company's assets.
Should the attempts of a company to improve or restore its liquidity fail and the company becomes unable to service its debts, than no possibility is given to the respective company to protect itself from the creditors by the in force legislation. 
The current Romanian legal framework applicable to the debt restructuring may change once the de lege ferenda proposal - Law for the safeguard of the enterprises- submitted to the discussion in the Parliament will be passed. 
Since changes may be brought to the draft law by its enactment, the proposed debt restructuring schemes – inspired by the French legislation- will be only shortly described below.
Therefore, as soon as the above mentioned bill will be passed, the Romanian enterprises having at least 50 employees or an annual turnover of at least EUR 2 millions and facing financial difficulties will be able to demand for one of the following:  
(a)
appointment of a Mandataire ad hoc
The purpose of the Mandataire ad-hoc (such person should be an insolvency practitioner, i.e. authorized to act as judicial administrator within the insolvency procedure) is to achieve, within 90 days as of its appointment by the judge of the competent court (Tribunal), the conclusion of an agreement between the debtor and one or more of its creditors in view of safeguarding the respective debtor, payment of its debts and maintaining of the working places.
The Mandataire ad-hoc is designed as a confidential procedure which ceases either by unilateral renunciation of the debtor, by conclusion of a settlement agreement or at the end of the period in which the settlement agreement was supposed to be concluded.

(b)
the conciliation procedure (Concordatul Preventiv)
Every debtor complying with the conditions described above can apply for the Conciliation procedure, except for the cases (i) it has been convicted for economic crimes, or (ii) against it has been opened the insolvency procedure within the last 5 years, or (iii) within the last 3 years it has been submitted to another conciliation procedure. 
During the procedure of Conciliation the syndic-judge can decide the temporary suspension of all the (individually) enforcement procedures opened against the debtor by its creditors.
The procedure of Conciliation is to be carried out with the help of a conciliator (appointed by the syndic judge amongst the insolvency practitioners) whose role starts with the task of drafting the list of creditors and ends up at the closing of the procedure.
If approved by the creditors' assembly, the restructuring plan proposed within the Conciliation procedure must ensure the satisfaction of at least 50 % of the creditors' debts within a period of maximum 18 months and has to be registered with the Trade Register. During the period of the Conciliation (which cannot be longer than 24 months as of the initial application) no insolvency proceedings can be opened against the debtor.
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