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DEBT RESTRUCTURING IN UKRAINE

Unlike in many other developed countries of the world, Ukraine is not yet familiar with sophisticated schemes of debt restructuring for legal entities outside of the bankruptcy context. A Ukrainian court may order third-party management of assets of a debtor or financial work out (sanation) as part of the procedure preceding the bankruptcy of a legal entity.
Below are the descriptions of several methods of debt restructuring which are often used in Ukraine and which are the most comparable with debt restructuring processes in developed countries.

I. Voluntary Debt Restructuring
A “voluntary debt restructuring” is understood to mean debt restructuring which was agreed to both by the debtor and its creditors. In other words, consent of both parties is key to such debt restructuring.
1. Amending the Terms of the Agreement

One of the simplest consensual ways to restructure the debt of a legal entity is for the debtor and creditors to meet, agree to amend existing agreements or conclude additional agreements to the already existing ones (by adding/amending provisions on repayment, changing or renewing the repayment schedule, etc). The key element in the negotiation of such debt restructuring is trust between the debtor and its creditors.
2. Bills of Exchange

It is possible for a debtor and creditor to agree to replace the debtor’s obligation to pay money with bill of exchange, evidencing the debtor’s obligation to pay a defined amount of money in the future. However, a bill of exchange may only be exchanged for past delivery of goods, rendered works or services.
3. Amicable Settlement

Amicable settlement is an agreement between the creditors and the debtor, whereby the parties agree to settle debts on terms acceptable to all parties. As a rule, an amicable settlement contains provisions on full or partial write-off of debt along with a repayment schedule. It is very unlikely that all the creditors will agree to such a debt restructuring in cases, where a debtor has many creditors.
II. Mandatory Debt Restructuring
A “mandatory debt restructuring” is carried out not by voluntary agreement between the debtor and creditors, but upon a court decision. Such mandatory debt restructuring schemes are all part of the bankruptcy procedure in Ukraine, although they do not require that the legal entity will be announced bankrupt.
1. Appointment of a Third-Party Asset Manager for the Debtor
The court may appoint a third party to manage the assets of the debtor if the court determines that the assets of the debtor must be secured. Such asset manager adopts all decisions regarding the assets of the debtor and manages the assets from the date of his appointment.
2. Financial Work-Out (Sanation)

A court may order a “workout” or “sanation” if the debtor owes money to legal entities and there are legal entities wishing to financially restore the debtor for up to 12 months. The committee of creditors may prolong this term or shorten it to six months. A plan of sanation must be approved within three months following the decision on the sanation.
3. Deferral of Payment and Payment by Instalments

If the debtor has circumstances which make it impossible for him to repay or circumstances complicate the execution of a judgment, the court may permit the debtor to defer the payment or pay by instalments. Such decision is within the exclusive competence of the court.
III. Restoration of Solvency
As in many other jurisdictions, in Ukraine there are several means to restore a debtor’s financial solvency. The most frequently used are: 
· Loan agreement (including cross-border loans). Given the present financial crisis, bank loans have become expensive and not many companies can afford to pay off loans. Those Ukrainian companies, which have foreign mother companies, may be in slightly better shape here, since their foreign parent companies may be able to obtain/grant loans on more favourable conditions than purely Ukrainian companies.
· Increase of registered capital. This requires that the founders (participants) of the company are able to carry out such an increase. As mentioned above, Ukrainian companies with foreign parent companies may be more able to take this step.
· Restructuring the business itself, including sale of a part of the company assets.

IV. Grounds for Bankruptcy
The debtor itself or creditors may petition the commercial court to initiate bankruptcy. The court then decides that the debtor is insolvent and on that day begins the bankruptcy procedure. The court may appoint measures to prevent bankruptcy (as described above) before declaring the debtor bankrupt. Bankruptcy does not necessarily imply liquidation of a legal entity; it can also imply restructuring.
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