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DEBT RESTRUCTURING ISSUES
IN THE RUSSIAN FEDERATION

1. Special system of debt restructuring 
The laws of the Russian Federation (the “RF”) stipulate no special system of debt restructuring obligatory for the parties separate from the bankruptcy procedure. However, the bankruptcy procedure is usually not the preferable way out for both, the creditor and the debtor. Therefore, certain types of transactions provided under generally applicable law are considered and used for debt restructuring.
2. Restriction of the creditor’s rights during debt restructuring procedure 
Russian law does not allow the right of a creditor to recover a debt or to initiate the bankruptcy procedure (to apply to court) to be restricted by an agreement between the parties. In practice such “standstill agreements” are often concluded, but governed by foreign law and usually are not enforceable in Russia.
3. Additional means to re-establish debtor’s financial condition (solvency) 
Russian law provides various legal structures which could be used for debt restructuring.
3.1. Contractual measures

a) 
Changing the terms and conditions of an obligation (change of payment schedules, provision of additional security, etc.);
b) 
Barter (Compensation by alternative means in exchange for the release from an obligation, e.g. monetary reimbursement, securities, services etc.); 

c) 
Novation (substitution of an obligation by another obligation);
d) 
Issue of bills of exchange/promissory notes as a kind of novation or compensation;
e) 
Setoff;
f) 
Waiver of debt;
There is a certain risk that an agreement between the parties on a debt waiver will be considered as a gift contract, which is prohibited in the RF between commercial legal entities.
g) 
Transfer of debt;

Transfer of debt to a new obligor requires the creditor’s consent. 

h) 
Transfer of creditor claim’s to the third party (usually –collector agencies); 

i) 
Raising additional funds for repayment of existing debt (loan agreements, credit contracts, etc.); and
j) 
Payments or other fulfilment of obligation by guarantors or other obliged or interested parties
3.2. Corporate measures
a) 
Additional contribution to the debtor’s charter capital 
This option can be used if the debtor is a limited liability company (LLC) or a joint stock company (JSC).The contribution to the debtor’s charter capital can be made in various forms (money, in-kind, securities, etc.) by all or certain shareholders or by a third party. In case of a third party contribution, the third party becomes a shareholder of the debtor. Usually, the most convenient way to restore the debtor’s financial condition is to make a cash contribution. Additional contributions increase the nominal value of the shares held by shareholder that makes such contributions in the debtor’s charter capital.
b) 
Additional contribution to the debtor’s assets 
This measure of financial restoration is available for LLCs. It is questionable, whether or not this vehicle can be used regarding JSCs. Contributions to the assets do not lead to the change of the amount or the nominal value of the participation share. However they may be made only by the debtor’s shareholders and not by a third party. Usually such contribution is made in cash. 
c) 
Reorganisation of the legal entity: e.g. in the form of spin off or a merger with a solvent entity. It should be considered that, in case of reorganisation, creditors are allowed to claim early performance or termination of agreements.
3.3. Capital market measures
a)
Emission of securities
Bonds. The nominal value of all issued bonds should not exceed the size of either (1) the charter capital of the debtor or (2) the value of the property of the guarantor, which is provided for the purpose of securing such bonds.

In addition, in case of the debtor’s default the holders of the bonds may convert their bonds into shares if such convertion is provided by the emission documents and respective corporate decisions on bonds issuance.
4. Grounds for proceeding to the bankruptcy procedure
Bankruptcy proceedings over the assets of the debtor can be initiated by a creditor by means of filing an application with a Russian state court if:

1) the amount of unsatisfied claims is at least RUR 100,000 (approx. EUR 2,300);

2) the minimal amount of unsatisfied claims is proved by a court judgment or an arbitral award; and

3) these claims have not been satisfied within 3 months after they became due.
The debtor itself may initiate the bankruptcy procedure basically anytime when it has serious liquidity problems.

Institution of the bankruptcy procedure leads either to the moratorium regarding satisfaction of creditor claims or to certain ranking of claims.
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