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AEL Tax SIG conference call held from 15:00 CEST (14:00 BST) on Tuesday 21 May 2013

Chair:

Amanda Solomon, Charles Russell LLP, UK 
Present:
Jonathan Sheehan, Arthur Cox, Ireland
Lonneke Van Moorselaar, NautaDutilh N.V., the Netherlands
Silvia Sparfeld, Noerr LLP, Germany
Nigel Smith, Charles Russell LLP, UK. 
The main purpose of this Tax SIG conference call was to discuss the AEL training conference on Friday 7 June, including the draft Case Study and draft Tax Presentation.
Each person participating in the conference call identified herself or himself and Amanda then welcomed everyone to the call.

Following the order set out in the Agenda, the following matters were discussed:

1 Tax SIG Meeting on Thursday 6 June and AEL Training Conference on Friday 7 June

1.1 Each of Lonneke and Silvia will be attending on both days.

1.2 Jonathan confirmed he will attend on both days, but he needs to catch a flight out of the UK about 8pm on Friday so he will miss the evening dinner.  Jonathan to track down the relevant invitations.  Meanwhile, Nigel agreed to update Susan Rawlinson.  
Action: Jonathan / Nigel / Su

1.3 It was noted that, currently, the proposed attendance from the Tax SIG on both days seems rather low.  

1.4 Having checked for up to date information on attendances, Nigel will ask Susan Rawlinson to chase for outstanding replies to invitations.

Action: Nigel / Su

2 Points arising from Speakers Telephone Conference Call on 21 May 2013

2.1 Nigel provided a summary of the points arising from the speakers telephone conference call earlier today – see separate note.

2.2 It was agreed (in accordance with the speakers conference call):

2.2.1 The general approach is that the Tax Presentation will deal only with Dutch and German tax issues; 

2.2.2 Lonneke and Silvia confirmed, however, that if anyone raises significant tax issues relating to other jurisdictions, eg France or the UK, then these might be mentioned briefly in the Tax Presentation; but 
2.2.3 Other, less significant tax issues arising from the Case Study should be raised and discussed at the Tax SIG meeting on 6 June.

2.3 [Susan Rawlinson is aiming to update and issue the final version of the Case Study to all delegates by Wednesday 29 May.  Upon receipt, each member of the Tax SIG to review and identify relevant tax issues and, if appropriate, contact Lonneke and Silvia.]

Action: all

3 7 June Case Study – Additional Acquisition from Muffleit Ltd

3.1 There was a general discussion concerning how the Tax Presentation should be updated to reflect the addition to the Case Study of the transaction with Muffleit Ltd, which has been proposed by the Employment SIG.

3.2 As few details concerning Muffleit Ltd and its operations have been provided, we agreed to proceed on the following basis:
3.2.1 Muffleit Ltd is a UK incorporated company with permanent establishments in both Germany and France;

3.2.2 Silvia advised that as the corporate entity itself – Muffleit Ltd - is not being acquired (but only its businesses and assets), under German law there cannot be a “merger”.  The transaction is therefore a cross border purchase of business and assets in return for cash consideration provided to Muffleit Ltd;
3.2.3 Muffleit’s assets include real estate in both Germany and France (reflecting the “manufacturing facilities” in those two jurisdictions);

3.2.4 [Probably Muffleit has, physical products / stocks, intellectual property and goodwill in each of Germany, France and the UK];
3.2.5 Silvia will add to the Tax Presentation a couple of slides dealing with the German tax consequences of the acquisition of Muffleit’s business / assets.  (There are, of course, no Dutch tax implications of this particular acquisition). 
Action: Silvia

4 7 June Tax Presentation
4.1 Lonneke noted that she has included with the PowerPoint presentation some more detailed notes.  These cover such matters as (a) corporate income tax – gains and losses arising, (b) deferral of “exit charge”, (c) tax losses, (d) tax position of shareholders, (e) other taxes (including VAT and Payroll Taxes) and (f) timing of the transaction.

4.2 It was agreed we should look at these notes as well as the PowerPoint slides.

Action: all

4.3 Lonneke will do some further research and then expand the note that deals with the Dutch tax rules on deferring the “exit charge” that arise upon transfer of assets by the Netherlands Subsidiary.

Action: Lonneke

4.4 In addition to adding slides on the German tax aspects of the the Muffleit transaction (see #3 above), Silvia will:

4.4.1 (in discussion with Lonneke) expand the draft Tax Presentation more generally to cover relevant German tax issues; then

4.4.2 Send the revised draft Tax Presentation to Amanda Solomon, Susan Rawlinson and Nigel Smith.
Action: Silvia
4.5 Subject to any further comments, Nigel will then ask Susan Rawlinson or Claire Mawer to circulate the final version of the Tax Presentation to all Tax SIG members for review and comments.

Action: Nigel / Su / Claire

5 Tax Losses of Merged Entity

5.1 There was a general discussion concerning the tax losses of a subsidiary and, in particular:

5.1.1 Whether these can be made available to a parent company in another jurisdiction or can only be used by the subsidiary itself;

5.1.2 Whether, on a cross border merger of the subsidiary into its parent company (as in the Case Study) the tax losses in the subsidiary would be lost or might, in some situations, continue to be available to shelter future profits of the permanent establishment which replaces the subsidiary.

5.2 Lonneke advised that Dutch tax rules changed in 2012 to reflect European law.  Under the current rules, the general position is that tax losses of a Netherlands subsidiary would be permanently lost if and when the subsidiary ceases to exist, eg on a merger into its German parent company.  It may sometimes, however, be possible to apply to the Dutch tax authorities for tax losses to be available against future profits of the replacement permanent establishment (provided the business does not change).

5.3 Jonathan referred to a recent transaction when there was a merger of a loss-making Irish subsidiary with its UK parent company.  In order for the tax losses to be available to the UK parent company, it was essential that there was no ongoing Irish permanent establishment.  (If such permanent establishment existed, then the tax losses could only be used against the profits of that Irish permanent establishment).

5.4 [The position of tax losses is likely therefore to be an interesting issue for discussion at the Tax SIG meeting on 6 June].

6 Next Tax SIG Meeting
6.1 For the time being, it was agreed that comments on the Tax Presentation should be provided to Lonneke and Silvia by email.  (However, a further telephone conference call might be arranged if necessary).

6.2 The next Tax SIG meeting will, therefore, be the face to face meeting to be held in London at 17:00 CEST (16:00 BST) on Thursday 6 June.

7 AOB

7.1 Having been Chair of the Tax SIG for some years, Amanda reported that she will be stepping down as SIG Chair with effect from close on 7 June 2013.  The AEL Executive Committee will be reviewing all SIGs as part of their strategy meeting on 18th June 2013.  Decisions from the meeting will be notified in due course after the meeting.
7.2 There being no further business, Amanda thanked everyone for their contributions to the call.

Charles Russell LLP

21st & 29th May 2013
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