AEL Tax SIG conference call held from 10am CET (9am GMT) on Wednesday 9 January 2013
Chair:

Amanda Solomon, Charles Russell LLP

Present:
Jonathan Sheehan, Arthur Cox, Ireland

Nigel Smith, Charles Russell LLP, UK



Frederike Manzoni-van de Kuilen and 
)  NautaDutilh N.V., 






)

Lonneke Van Moorselaar              
)  the Netherlands



Lorena Pellissier, Ughi e Nunziante, Italy

Apologies: 
Mario Di Stefano, DSM Di Stefano Moyse, Avocats à la Cour, Luxembourg



Silvia Sparfeld, Noerr LLP, Germany

The purpose of this Tax SIG conference call was to hold an initial discussion concerning the AEL Summer 2013 training event and, in particular, to collect suggestions from Tax SIG members concerning the proposed international Case Study.

1 Transfer of Corporate Seat - Tax “Exit Charge”
1.1 There was a short discussion concerning the tax “exit charge” in respect of unrealised capital gains that arise when a company transfers its corporate seat from one jurisdiction to another.
1.2 Lorena advised that Italian law has recently been changed so that the company concerned can opt to delay payment of the “exit charge” until the relevant assets are realised and actual capital gains are triggered.

1.3 Frederike and Lonneke advised that, in conformity with European law, the Netherlands permits the company to choose either (a) to pay the “exit charge” when the corporate seat is transferred or (b) to pay at a later date, but in this case the company is required to provide security and is charged interest on the unpaid tax.

1.4 Nigel noted that, to comply with European law, the UK’s Finance Bill 2013 (currently in draft) includes provisions that will allow the taxpayer company to delay payment of the “exit charge”.

2 Cross Border Mergers – Identification of Tax Issues
2.1 Amanda invited Lonneke to run through the various tax issues she had raised in her email of 7 January (which had been circulated to all participants on the conference call).
2.2 Lonneke briefly outlined a cross border merger transaction:

2.2.1 Initial position - a German parent company (P) had a Netherlands subsidiary (A) and a German subsidiary (B).  The Netherlands subsidiary (A) owned an underlying business and assets in the Netherlands.

2.2.2 Transactions - first, the Netherlands subsidiary (A) was merged with the German subsidiary (B).  Second, there was a “spin out” transaction (a type of merger) whereby the underlying Netherlands business and assets were transferred from the German subsidiary (B) to the German parent company (P).
2.3 Various tax issues arising from the transactions were then discussed – see below.
2.4 [Note: subsequent to the conference call, it was agreed that the above transactions are too complex for the proposed Case Study.  Consequently, the suggested Case Study has been simplified to omit the German subsidiary (B).  As a result, there is a single transaction, namely, a direct merger of the Netherlands subsidiary (A) with its German parent company (P).]

3 Effective Date of the Transaction / Availability of Tax Losses
3.1 Lonneke advised that the effective date of the transaction for tax purposes can be different in the two jurisdictions involved in the same transaction.  For example:
3.1.1 The effective date for accounting purposes under the German tax code might be 1 January (the date when the transactions were registered in Germany); but

3.1.2 The effective date under the Netherlands tax code might be different, namely, when the relevant shareholders approved the transaction.

3.2 The significance of the effective date relates to tax losses in the Netherlands and, in particular, restrictions on the availability of such tax losses.  Lonneke commented that no tax clearance had been obtained from the Netherlands tax authorities on this point.
3.3 Jonathan had also come across difficulties with establishing the effective date of a cross border transaction for tax purposes, in this case under the Irish tax code.  Again, the practical consequence concerned the availability of tax losses.

3.4 In relation to a cross border merger of companies, Jonathan noted that, in Ireland, there are significant procedural issues – application has to be made to the High Court.  Further, the overall process can be very expensive, especially if there is a requirement to advertise the transaction in multiple jurisdictions.
3.5 It was agreed that some comparison between EU jurisdictions would be helpful to identify similarities and differences between them.

3.6 Amanda commented that, from a UK perspective, it would be much more usual in practice to see a merger transaction proceed by way of a transfer of shares or a transfer of business and assets rather than a merger of two companies into one company.  Jonathan confirmed that the practice in Ireland is similar.

4 Is the Transaction a “Merger” or “Spin Out” Transaction?
4.1 Lonneke referred to the second merger transaction outlined at #2.2.2 above, to which the parties were a German subsidiary (B) and its German parent company (P), but which involved an underlying Netherlands business and assets.
4.2 Under the German tax code, the transaction was a “spin off”.  However, as the parties to the transaction were both in Germany, there not a cross border merger for the purposes of the European Directive.  Further, as there were no Netherlands parties to the transaction, there was considerable doubt as to whether the transaction could qualify as a “merger” or “spin off” in the Netherlands.  (The significance concerns whether there might be exemption from Netherlands tax in respect of the transfer of the underlying business and assets).

4.3 The Netherlands tax authorities were approached, but were unhelpful.  The most they would say is that, in the Netherlands, such a transaction probably should be a “spin off”, but this left significant uncertainty in practice.

5 Tax “Exit Charge” - Classification of assets as “Passive Assets”

5.1 Lonneke then referred to a different cross border merger transaction, namely:
5.1.1 Initial Position - a Netherlands company (N) has a French subsidiary (F).  The French subsidiary (F) owns a hotel in France which it operates as a hotel business.
5.1.2 Transaction - the French subsidiary (F) is merged with its Netherlands parent company (N).

5.1.3 End Position - the Netherlands parent company (N) has its Head Office in the Netherlands, but has a French permanent establishment, namely, the hotel and related business in France.

5.2 Lonneke commented: 

5.2.1 In so far as the assets of the French subsidiary (F) remain in France, for example, the real property comprising the French hotel, then no immediate (French) tax “exit charge” should arise;  

5.2.2 However, to the extent that the French subsidiary (F) has “passive assets” which, after the transaction, are not part of the French permanent establishment, but are in effect held by the Netherlands Head Office, then there has been a cross border transfer (France to the Netherlands) of those assets and this may give rise to a tax “exit charge” in respect of those assets;  

5.2.3 In practice, it can be difficult to classify all the assets and to allocate them definitively between the (Netherlands) Head Office and the (French) permanent establishment.  Consequently, there can be uncertainty as to those assets which will be subject to a tax “exit charge”.
5.3 Considering a similar transaction where an Irish company is merged with a company in another jurisdiction, Jonathan confirmed that the deferral of the (Irish) tax “exit charge” (as to which see #1 above) is only permitted in respect of those assets which are, after the transaction, held by a permanent establishment in Ireland, such as Irish real estate.  In contrast, a tax “exit charge” can arise in respect of “passive assets” which, after the transaction, are held by the foreign Head Office.  Jonathan agreed that allocation of assets between the permanent establishment and Head Office is crucial, but can be problematic.
6 Use of “Spin Off” Transactions to Avoid Withholding Tax

6.1 Lonneke noted that a distribution of assets by a Netherlands company may be subject to Netherlands withholding tax on distributions.  In contrast, there is no withholding tax in respect of a “spin off”.

6.2 Consequently, in appropriate cases – that is, where there is a good commercial reason to support the “spin off” transaction – it may be possible to structure a transaction as a “spin off” and avoid withholding tax.  Tax clearance from the Netherlands tax authorities is available.

7 Suggestions for the International Case Study
7.1 In reply to questions about how, in practice, the Case Study will be undertaken by delegates who attend the Summer 2013 AEL training event, Amanda advised that it is likely to follow a similar format to that adopted for the Case Study training day held in the Athens in 2011.  In particular, in addition to the more formal 40 minute tax presentation, time would be provided for more detailed discussions of the Case Study in small groups.

7.2 Amanda asked for views as to the preferred facts for the proposed international Case Study.  
7.3 It was agreed that the facts should be kept as simple as possible.  

7.4 To the extent that there would be differences in the tax implications from slightly different facts, that is the tax position is highly fact sensitive, then these alternative facts might be mentioned briefly.

7.5 After discussion, it was agreed that:

7.5.1 The preferred choice of jurisdictions for the Case Study are Germany and the Netherlands; and

7.5.2 The preferred transaction is the cross border merger of a Netherlands company with a German company.
8 Company Law Issue for Cross Border Transactions

8.1 Lonneke noted that a company law issue can arise if the two jurisdictions involved in a cross border merger adopt different approaches concerning a company’s corporate seat, namely:

8.1.1 An “incorporation system” (which means that the corporate seat cannot be moved outside the country of incorporation); and

8.1.2 A “real seat system” (that is, where the effective corporate seat is located).
8.2 Where the two jurisdictions have conflicting systems this can result in a single company being regarded under the respective laws of the two jurisdictions as having its corporate seat in two different jurisdictions.  In practice, this can result in the company concerned being required to have separate Articles in each jurisdiction (for example, the Netherlands and Luxembourg) and having to comply with both sets of Articles.

8.3 Jonathan noted that Ireland has an “incorporation system” which means that, under Irish law, an Irish company cannot move its corporate seat outside Ireland.  However, a European company (SE) can move its corporate seat and Jonathan has seen a few cases involving SEs.  The practical obstacle to using an SE is that it must have a Works Council with representation on the Board.

9 Summer 2013 Case Study – Tax Presentation

9.1 It was agreed that the 40 minute tax presentation at the AEL Summer 2013 training event addressing the international Case Study would also include an element of comparison between different jurisdictions.
9.2 Provided that the jurisdictions chosen for the Case Study are Germany and the Netherlands:

9.2.1 Lonneke indicated she would be willing to deliver the tax presentation;  
9.2.2 Lonneke would also check with Silvia Sparfeld of Noerr, whether Silvia would like to be involved.

9.3 Jonathan confirmed he would be willing to help feed into the presentation.

10 Further Actions

10.1 Amanda thanked everyone for their comments and suggestions.

10.2 Amanda / Nigel will summarise the Tax SIG’s preferences for the Case Study and provide these to Su Rawlinson, with a view to the summary being tabled at the AEL Executive Committee meeting on Wednesday 16 January.  (A copy of the summary provided to Su is appended to these Minutes).
10.3 When the AEL Executive Committee have made their decision concerning the Case Study – which will involve reviewing suggestions made by each of the Corporate, Employment and Tax SIGs – Amanda will notify the Tax SIG of the outcome.

Charles Russell LLP

22 January 2013
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