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MINUTES OF THE CORPORATE TAX SIG CONFERENCE CALL
Held at 10am BST, 11am CEST on Tuesday 5th April 2011
PRESENT:
Amanda Solomon ("ATS") (Chair)
-
Charles Russell LLP (“CR”)
Paulo Cordeiro de Sousa (“PCS”)
-
Abreu Advogados
Bjørn Blix
-
Bull & Co
Romain Pichot
-
Courtois Lebel

Nigel Smith 
-
CR

Eduardo Martinez-Matosas (“EM”)
-
Gómez-Acebo & Pombo Abogados
Lonneke Van Moorselaar (“LVM”)
-
NautaDutilh N.V. (“ND”)
Frederike Manzoni-van de Kuilen
-
ND

Silvia Sparfeld “SS”
-
Noerr

IN ATTENDANCE: Su Rawlinson ("SR") (Executive)
-
AEL

APOLOGIES:
Alan Heuston
-
Arthur Cox
Mario Di Stefano
-
DSM Di Stefano Moyse Avocats à la Cour
Rolan Jankelvitsh
-
Tark Grunte Sutkiene
1 Welcome & Introductions
ATS thanked and welcomed those on the call.  There were introductions from all and a special welcome to Romain Pichot, the new Tax Partner at Courtois Lebel in Paris.
ATS said the purpose of the call is primarily to talk about the presentation and case study for the training seminar in Athens.
2 TRAINING SEMINAR 2011: ATHENS – 19-22 May 2011
2.1 Attendance & SIG Meeting
ATS noted that some members of the SIG have registered for the training seminar already and encouraged all to attend so that there is a good mixture of lawyers from the corporate tax SIG with corporate and commercial property lawyers and maximise this opportunity.  Those attending will be assumed to be attending the SIG meeting at 2pm on Thursday 19th May and are to let SR know for numbers if that is not the case.  Those already registered and attending as well as ATS (and subsequently SS has also registered) are:
· Paulo Cordeiro de Sousa from Abreu Advogados in Portugal
· Ekaterina Nikolova from Bazlyankov Stanoev & Tashev in Bulgaria
· Eduardo Martinez-Matosas from Gómez-Acebo & Pombo in Spain
· Frederike Manzoni from NautaDutilh in the Netherlands
· Lonneke van Moorselaar from NautaDutilh in the Netherlands
· Costas Vainanidis from Panagopoulos Vainanidis Schina Economou in Greece
· Bjørn Blix from Bull & Co in Norway
Action: All
2.2 Presentation
The conference call was held to discuss ideas for Amanda Solomon’s tax talk at the AEL conference.
The following points were discussed:
2.2.1 General Approach on the Tax Talk
(a) The tax talk is to be kept at a general level and, so far as possible, not consider tax rules in particular jurisdictions.
(b) The Case Study is not a comparative law exercise and so there is no need for everyone to review it from the perspective of their own tax code.
(c) The tax talk is given before the Case Study so that will not be addressed expressly in the talk.
(d) The tax talk should, however, cover general tax issues for a cross border M&A transaction that will be relevant when the Case Study is given.
2.2.2 Tax Structuring for Cross Border M&A Transaction - Overview
(a) The tax talk on structuring will be generic – looking at general principles and the overall approach. 

(b) At that high level, the essential objectives of tax structuring are:

(i) To identify alternative solutions, eg to compare direct v indirect investment in real estate (ie purchase of real estate versus purchase of shares in company);
(ii) To consider all taxes – direct, indirect, withholding tax and transfer tax;
(iii) To consider the commercial project at all stages – set up, ongoing operations and exit; and
(iv) Having taken account of non-tax issues, to recommend a solution to the client (which may not be optimum tax solution).
(c) In the UK, the general position is that Vendors will prefer a share sale whilst the Purchaser will prefer to buy business and assets.  The same appears also to be the case in Spain.  In both cases this is because a share sale may be exempt from tax for the Vendors whilst a business sale will give rise to tax for the Vendors. 
2.2.3 Real Estate Transfer Tax (RETT)
(a) Although this will not be covered in the tax talk, there was a general discussion of RETT and stamp duties in different jurisdictions.

(b) Jurisdictions mentioned included:

(i) UK – there is both RETT for real property transfers (at up to 5%) and a separate stamp duty on share purchases (at 0.5%).  However, currently, RETT cannot apply to share transactions.

(ii) Germany – there is RETT at 3.5%.  This can apply also to certain share transactions.  However, if 5.1% of the shares are left with the Vendor(s), then RETT is avoided.  (This explains why the Purchaser only buys 94.9% of the shares in the Case Study).

(iii) Spain – there is RETT and it can apply to certain share transactions.  RETT on share purchases is, however, unlike Germany, not avoidable.

(iv) Netherlands – there is RETT and it can apply to certain share transactions.

2.2.4 Tax Warranties and Tax Indemnities for a Share Purchase
(a) After discussion, it became apparent that there are some variations in approach between different jurisdictions, for example:

(i) UK:

(A) Tax Warranties on a share purchase are fairly standard in terms of cover.
(B) Where the target company owns valuable real estate, the standard Tax Warranties would be supplemented by a few further detailed tax warranties, eg property held on capital account, acquisition base cost and tax depreciation.  There may be liquidated damages for breach of the base cost warranty.

(C) The Vendors are required, in addition to the Tax Warranties, to provide a comprehensive Tax Indemnity.  If particular tax concerns are identified, then there may be additional specific indemnities in the Tax Indemnity.

(D) Even though the Tax Indemnity is there to provide cover for tax liabilities, the Tax Warranties are retained in order to force disclosure of information.

(ii) Netherlands – if there is comprehensive Tax Indemnity, then there will still usually be Tax Warranties, but there may be discussion if, and to what extent, such Warranties are necessary.

(b) In some jurisdictions, eg Spain, it is possible to have a consolidated group for tax purposes which means that each company has joint and several liability for taxes.  

(c) It was agreed that the Tax Warranties and Tax Indemnity need to cover the risk that target is liable for taxes of other Vendor group companies.

2.2.5 Vendor Limitations and Exclusions for Tax

(a) Vendor limitations and exclusions for tax are important and differ from general commercial limitations and exclusions.  They should be mentioned briefly in the tax talk.  

(b) For example, in the UK the main tax limitations and exclusions are:

(i) Time limits for Purchaser bringing claims;

(ii) Maximum cap and minimum threshold;

(iii) Tax reserves made in the Accounts;

(iv) Voluntary acts (but this should not apply to the warranty about tax base costs).
(c) There seems to be some variation between jurisdictions concerning how Vendors obtain the benefit of tax savings:

(i) In the UK, credit is usually given to the Vendors only if and when the target company has obtained the benefit of the tax saving.  There can, in principle, be cases when this benefit is received by the target company after the time limit for Tax Indemnity claims has expired, in which case the Vendors do not receive any credit.

(ii) In the Netherlands, the Purchaser’s preference will be to allow credit only if and when the tax saving is actually received.  However, the tax savings clause often generates a lot of discussion.  Sometimes the Purchaser may compromise on this clause, with one possible outcome being that the net present value of the future tax benefit for the target company is recognised before the benefit is received and credit is given at that time to the Vendors.

2.2.6 Taxation of Warranty / Indemnity Payments

(a) In most jurisdictions it appears that payments by the Vendors to the Purchaser for breach of the Warranties or under the Tax Indemnity is:

(i) Treated for tax purposes as a retrospective reduction in the purchase price;

(ii) Not taxable in the hands of the Purchaser.

(b) UK practice is, however, still to require the Vendors to provide a “gross up” to protect against the (small) risk that damages might be taxable in the hands of the Purchaser.

2.2.7 Impact of Tax on the Purchase Price

(a) The difference in tax treatment for the Vendors on a share sale compared to business sale (usually tax exempt versus taxable) can sometimes be used:

(i) By the Vendors to demand a lower price on a business sale; or

(ii) By Purchaser to demand a lower price on a share sale.

(b) It was agreed that the tax consequences for each party to the transaction can be used by it (or sometimes by other parties seeking to share its tax saving) to argue for changes to the purchase price.

2.2.8 Further Actions

(a) When drafted, Amanda to circulate a draft of the Tax talk powerpoint slides for comments (subsequently done).

(b) Nigel to provide Su with the tax questions to be added to the Case Study (subsequently done).

(c) Su to set up a further Tax SIG conference call in early May (subsequently done).

(Subsequent to the meeting, a couple of emails have been received with further suggestions.)

2.3 Case Study
ATS explained the questions at the end of the case study are for the discussion in the break out groups in the afternoon and questions are required of a tax nature to cover the topic.  ATS asked all to consider further questions to be added to the case study 
3 Business Plan
The draft business plan had been circulated for the call as a starting point for further consideration at the SIG meeting in Athens.  ATS invited all to think of ways to improve the cross-selling within AEL to finalise the plan at the meeting.
Action: All

4 IBA in Paris
EM enquired whether anyone from the SIG would be going to the IBA tax meeting on 14th April as he would be attending and could meet up with others whilst there.
5 Website

ATS encouraged all to update their CVs and expertise on AELonline.  When other firms search for the expertise, they will not find lawyers if the relevant information has not been completed online.

Action: All
6 Conference Calls

There will be one more call before the training seminar (on Tuesday 10th May 2011 at 10am BST, 11am CEST) when the draft presentation will be circulated to all for final comment (subsequently done).  ATS asked those on the call if it would be useful to have more regular calls throughout the year.  It was agreed that quarterly calls would be useful.  Dates will be set, circulated, published on AELonline and invitations sent.

Action: ATS/SR

7 AOB

There being no other business, ATS thanked everyone for their input.
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